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Ecr fhe Third Party Respondent : 5 Siddharth Kumar Choudhury for and on
oenhalfof the TSCCF- SHRIST| Infrastructure Development

'*u_'__‘_ J}f’ Limited duly authorized.

Date of lodging second appedl ; 27.04.2009
Dates of hearing of second appeal; 14,05.2009, 25052009, 11.046.2009 &

06.07.2007

Date of pronouncing judgment and order:  31.07.2009

JUDGMENT & ORDER
Facls:

. This second appeal under section 19(3) of the RTl Act, 2005 (for short the
Act] arcse out of o memorandum of appeal dated 27.04.2009 of S Badal Kanti
Choudhury (here in after referred to as the cppellant) received by this
Commission on the same date, Facts leading to this second appeal are that the
appellant made a written requeast on 15.10.2008 to the State Public Information
Officer (SPIO) in the office of the Registrar of Cooperative Societies (RCS),
Government of Tripura, Agartala seeking seven items of information under the
Act. Having no response within the statutery period from the concerned SPIO,
the appellant preferred a first cppeal on 16.11.2008 to the Registrar of
Cooperative Societfies, Government of Tripura being the First Appellate Authority
(FAA). Durng the pendency of the first appeal, Si 5.K. DebBarma, Deputy
Registrar of Cooperative Societies, Government of Tripura being the SPIO in the
cffice of the RCS on 1%.11.2008 provided partial information showing reason for
inakiity to provide the rest information. The FAA decided the first appeal on
07.02.2009 by giving a direction to the SPIO in the office of the RCS, to transfer
the written request of the oppellant to the public authority of the Tripura State
Cocperatfive Consumers' Federation Lid, (TSCCF] for disposal of the written
requast seexing information, namely, supply of copy of the Agreement between
the TSCCF and SHRIST| as sought for under item -4 of the written request in issue.
Being oggrieved with the decision of the FAA, the appellant preferred this
second appeal before this Commission for having access to the informatfion
sougnt for, namely, copy of the Agreement ond the Memorandum of
Understanding (MOU) executed between the TSCCF and SHRISTI and also for
clarity in the replies furnished by the SPIO in the office of the RCS, Government of
Tripura in respect of other queries made by the appellant in his written reguest in
issue,  Along with the memorandum of appeal, the appellont furnished
photecopies of all the relevant papers.

2, On perusal of the memorandum of appeal with enclosures, it was found in
form and within fime and accordingly, was registered as a second appeal under
section 19(3) of the Act,
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3, In response to the summons, Respondent 1 Sri B.B. Das, Registrar I:-F;t:._'

Cooperaiive Societies, Government of Tripura and the FAA, Respondent 2 Sri S.
DebBarma, Chief Executive Officer (CEQ), TSCCF, Agartala and the SPIC and
Respondent 3 Sn 5.K. DebBarma, Deputy Registrar of Cooperative Societies, and
the SPIO in the office of the RCS, Government of Tripura all appeared and
submitted their respective wriitten representations, During the pendency of this
second appeal, Respondent 2 5r 5. DebBarma in response to the written request
of the cppellont os fransfemed by the Respondent 3 on 06.05.2009, sent
infimation to the oppellant denying disclosure of the Agreement executed
between the TSCCF and SHRISTI invoking the previsions of section 8(1) and ¢ of
the Act and alse relying on the confidential status of the documents as
menticned in Article IX of the Agreement. By submitting o written rejoinder dated
15.05.2009, the appellant expressed his dissatisfaction with the above decision of
the Respondent 2 and sought for having access to the said documents in the
form of cerfified copies,

4, Since. the Respondent 2 denied disclosure of the impugned documents
an the ground of confidentiality, this Commission directed the Respondent 2 to
produce the documents in issue before this Commission in a sealed cover for
inspection. Accordingly, the Respondent 2 fumished photocopies of the said
documents in g sealed cover,

3. Cn 11.06.2009, the date fixed for pronouncing the judgment and order,
Respondent 2 the CEO, TSCCF appeared and moved an application dated
H0.06.2009 requesting to implead the TSCCF- SHRIST! Infrastructure Development
Ltd [TSIDL) as the Respondent 4 in this appeal an the ground that by virtue of the
loint Venture Agreement [UVA), a new Company named and styled as TSIDL
came into existence, which was the owner and the custodian of the said JVA
and MOU in issue, He further stated that the TSCCF has no authority to furnish any
Infarmdticon relaiing 1o ihe said documents to any person. He also requested for
postoonement of pronocuncing the judgment and arder till the disposal of the
saicd application, The Respondent 2 also enclosed with the said application, a
copy of the writien applicafion dated 10.06.200% of the TSIDL addressed ig this
Commission, which contained submission of the said Company claiming third
oarty inferast in the ofcresaid documents of the JVA and MOU and oppased ic
the disclosure of the said documents to the appellant relying on the provisions of
section 11 and different clauses of section 8 of the Act. The Company also
requested to implead them s @ necessary party to this appeal as Respondent,

4. After due consideration of the application dated 10.06.2009 of the
Respondent 2 including the enclosures appended there with and the oral
submission made by him, this Commission postponed the delivery of the
judgment and order fixed on 11.06.2009. However, the order on the request for
impleading the TSIDL as Respondent wos kept reserved for want of adequate
materals. This Commission directed the Respondent 2 to instruct the
managemeant of the Company to submit o written representation by a duly
authorized person stating their case in connection with the present appedal
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B linciuding the following partficulars and to appear in person before  this
" Commission on 06.07.2009 ~

[i]The names and other details of the members of the managing
bady of the Company.
{ii) Address and contact details of the authorized
person to represent the Company before this
Commissicn,
(i} Grounds of objection to the disclasure of the
documents in issue.
[iv] A copy of the registration certificate including a copy of the
Memorandum of Association of the Company be furnished.
[v}If the Company has declared itself as the public authority under
section 2[n) of the RTI Act, 20052 If so, whether or not, it has
designated the First Appellate Authority, the State Public
Infermation Officer and the State Assistant Public Information
Officer, If done, the details of such stakeholders.

The Respondents 1 and 2 were also directed fo submit additional written
representafions on the pefifion dated 10.06.2009 of the Respondent 2
cammunicating the stand taken by the Company before this Commission on
U607 2009,

7. In response to the order dated 11.06.2009 of this Commission, S Siddharth
Rumar Choudhury appeared on 06.07.2009 for and on behalf of the TSIDL duly
autherized and submitted a written representation along with a sealed cover
containing photocopies of the Memorandum and Articles of Association of the
T3I0L, the renewed Municipal license, PAN Card, letter of Income Tax PAN
services Unit - 2 and TAN Card. The original copy of application dated 10.04.2009
of  5r Siddharth Kumar Choudhury submitted for and on behalf of the TSIDL
received by this Commission 15.06.2009 was also put up in course of hearing held
on 06.07.2009, Respondent 1 Sri B.B. Das, RCS, Government of Tripura and the
FAA alse submitted an additional written representation on 06.07.2009 stating
inter- alia that the JVA was a document belonging to the TSIDL, that the
custedian of the JVA was not known te the Respondent 1, that the
communication made by the Respondent 1 with the Fespondent 2 was the re-
production of a telephonic statement of S H.P. Kanoria, Director, TSIDL and that
the Respondent 1 did not have any say as to whether the TSIDL wos a public
authority or not.

&. Heard oral submissions made by the appellant, the Respondents 1, 2 and
3 and 5 Siddharth Kumar Choudhury for and on behalf of the TSIDL.

Issues for decision:

Z In consideration of the facts and the circumstances of the case, the
followipg issues require determination:-
|
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(i} is the TSICL a necessary party to this appeal being a third Porh 1':‘__
respect of the information sought for by the appellant? If so, wheth2
or not it has any reasonable ground to oppose disclosure of the
informiation.

{ii) Are the information provided by the Respondent 3 against items- 1, 2,
3. 5 4 &7 as mentionad in the written request dated 15.10.2008 of the
appellant clear and adequate?

i) Coes the order dated 07.02.2009 of the Respondent 1 passed in
Appedal No, RTI/APPL/4 of 2009 suffer from any impropriety?

liv] Is the decision of the Respondent 2 denying disclosure of the
Agreement and MOU executed on 02.04.2005 between the TSCCF
and SHRISTI in the form of copy maintainable?

[v) To what rglief the gppsllant is entitled?

Regsons for decision:

10, ssue Nolil We have examined the photocopiss of the VA and MOLU,
registered Memorandum of Arlicles of Association of TSIDL, the written
representations of the T5IDL submitted by the authorzed representative S S.K.
Choudhury and also the written representations of the Respondents 1 and 2. To
ascertain the interest of the TSIDL in any of the information socught for by the
apeelant, it s necessary to know the foctual position about the nature and
description of the said information and their latest status. Out of 7 items of
information socught for by the appellant under his written request dated
15.10.2008 pertaining to AITORMA project at Agartala, the Respondent 3 being
the SPIC in the office of the RCS, Government of Tripura provided & items of
information under items - 1, 2, 3, 5, 6 and 7 as mentioned in the written request of
the dppellant in issue. In complionce with the order dated 07.02.2009 of the
Respandent 1, the Respondent 3 on 02.03,200% transferred the written reguest in
issue to the Respondent 2 for supply of the information sought for under itermn - 4,
the descripticn of which may be summarized as - 'If the selling price was not
received by the Cooperative Society, on what Agreement/MOU the said deal
wos materialized (cooy of the Agreement/MOU is to be enclosed)'. The reply of
the Respondent 3 to the query was that the Agreement belonged to the TSCCF-
SHRISTI, As the documents belonged to other organization, the Respondent 3
had o authority or custody for delivery of the copy of the said documents, 5n
5K, Choudhury, The represeniative of the TSIDL in his written representation
dated 10.06.2009 submitted that the Joint Venture Company i.e. TSIDL consisted
of two entities viz ; SHRISTI Infrastructure Development Corporation Ltd (SIDCL)
anc TSCCF. The TSIDL is a developer Company entrusted for execution of the
AITORMA project including censtruction, marketing, operation and maintenance
therecf during the development period. It is also submitted that all the queries
made by the appellont were touching their interest and, therefore, the
Company should be added os o party 1o this proceedings. In the said written
representation, Sn S.K. Choudhury dlso submii’rﬁd that the information sought for
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.= by the cppellant cannot be divulged because of the third party interest clause

.# under section 11 of the Act and under different sub sections of section 8 i.e. the

~ exemption clauses. In his written representation dated 06.07.2009, Sn S.E.
Cheudnury reiferated his earlier submission and argued for impleading the said
Company ds a party to this appeal and to consider their abjection to the
disclosure of the said information.

11, The information sought for under item - 4 of the written request of the
appellant was corcllary to items - 1, 2 & 3 of the said written request, under
which the appellant sought to know (1) the reason for dempolishing AITORMA in
2005; (2) if the land affer demolishing had been handed over and sold to any
private party and (3] the price fixed for selling the property to private party, The
substance of the replies given to the above queries by the Respondent 3 were
that AITORMA was demolished to construct multistoried commercial complex,
that the land was not handed over or sold fo any private party and that the
question of fixing selling price did not arse. In the backdrop, the information
sought for under item- 4 is to be considered. The fact revealed is that AITORMA
land was not sold and no selling price was fixed, which information had already
teen intimated 1o the appellant by the Respondent 3. Now, the information |eft
o be provided under item - 4 are copies of the JVA and the MOU, disclosure of
which is opposed by the Respondent 2 and the TSIDL, Perusal of the JVA and
MO i issue revedals that these two documents were executed between SIDCL
and ISCCF with the main purpose of setting up of @ Company for the execution
of the AITORMA project and by virtue of the said JVA and MOU, the TSIDL was
constituted. Therefore, there remains no controversy as to the involvement of
interest of fhe said Company in the affairs relating to infrastructure development
cf AITORMA project, Thus, the position of the TSIDL as a third party Respondent is
considered to be quite justified and let it be treated as a third party Respondent
in the present appeal.

% After appreciation of the facts and the circumstances narrated above
and the submission placed by S §.K. Choudhury for and on behalf of the TSIDL,
we hold that notwithstanding the fact that the TSIDL is a third party in the present
appedal, its opposition fo the disclosure of the information is found to be
groundiess for the reasens stated below:-

{ij Firstly, out of 7 items of information, the Respondent 3 being the SPIO in the
office of fhe RCS. Government of Tripura had already provided the information in
respect ofitems— 1, 2, 3, 5, 6 & 7 to the appellant.

[ii] Secondly, as regards the information sought for under item- 4, the Respondent
2 being the SPIC in the TSCCF denied disclosure on the ground that it has no
authority or custody over the JVA and MOU in issue. In course of hearing, the
kespondent 3 who is the SPIO in the office of the RCS, Government of Tripura
disclosed that the copies of the Agreement and the MOU in issue had glready
been laid in the House of the Tripura Legislative Assembly. This fact was also
admitted oy the Respondents 1 and 2. According to the proviso fo section g{1)
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of the Act, the information which cannot be denied to the Parioment or o Sia’re
legistature shall not be dented to any person.

(i} Thirdly, since the JVA and MOU in issue had already been laid in the House of
the Tripura Legislative Assembly, being records of the concerned public
authority, the said documents in issue are in the domain of the public and,
therefore, the material information were subject to be published pro-actively by
the concemed public authority in compliance with the provisions of section 4{1)
(b} [v] of the Act.

(iv) Thie submission of the TSIDL that they are the sole custodian of the JVA and
MOU in issue is not correct, The TSCCF being the First Party in execution of the
WA and MOU Inissue is also the natural custodian of the said documenits.

13. Having regard to the discussion made here in above, although the TSIDL
being a third party has some interest in the affairs of the AITORMA project, for
which the IVA and MOU had been executed but, there is no scope far it to raise
any objection fo the disclosure of the information/documents, which had
dready been placed in the public domain. Thus, the greater public interest
prevails over particular Company interest and, therefore, the objection of the
TCL being the fhird party fo the disclosure of the JVA and MOU is not
sustainable:

14, lssue Ne i) We have perused the memcrandum of appeal with rejoinder
thereto, the written representations of the Respondents 1, 2 & 3 and the
addifional written representation of the Respondent 2. We have also perused the
contents of the JVA and the MOU executed between the TSCCF and SHRISTI on
02.04.2005. We have also considered the cral submissions placed by both the
parties.

15, After careful appreciation of the information provided by the Respondent
3 being the SPIO in the office of the RCS, Government of Tripura in response to
the written request of the oppellont doted 15.10.2008, It is found that the
information provided as against items- 1, 2, 3 & 5 were adequate and
unambigucus. There was no want of clarity as agitated by the appellant. In
course of hearing, the appellant also admitted that after having discussion with
the Commission, he was safisfied with the information provided under the
aforesaid items, However, he insisted that the infarmation provided under items —
6 & 7 were not adequaie and clear, in this circumstance, it is necessary fo
reproduce below the information socught for under items — 6 & 7 and the replies
thereto given by the Respondent 3 -

" @ 6. The Loss accrued for such unwarranted deal is to be intimated?

Ans. Not known,

Q 7. From which date the new construction of the Aitorma building will start?

Ans, Construction work will start after cempl,le'rian of preliminary work for the

praposed construction.” [
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A5, Careful serufiny of the above information explicit that both the

information provided by the Respondent 3 leave room for further clarification to
the extent that 'Not Known' cannot be a answer to any query since an SPIO s
under ¢bligation to supply the information on the basis of the cument status of
the records pertaining to the Information. If no such record exists in the custody
of the concerned public authority, the SPIC should have replied accordingly.
Again, the concermed SPIO did not clarify the words 'preliminary work'. So he s
under abligation to mention the names of the works meant by 'preliminary work'.
Therefore, the Respondent 3 being the SPIO in the office of the RCS, Government
of Tripura is under obligatfion to provide specific information to the appellant
against items & & 7 in the light of the discussion made here in above.

17. Issue No.[ii]: We have perused the order dated 07.02.2009 passed in Appeal
No. RTI/APPL/4 of 2009 by Sr B.B. Das, Registrar of Cooperative Societies,
Government of Tripura and the FAA. The above first appeal was preferred by the
appellant on 16.11.2008. A written rejoinder to the memorandum of first appeal
was also submitted on 20.01.2009 challenging the decision of the Respondent 3
being the SPIC given on 19.11.2008. In the said written rejoinder to the
memorandum of first appeal, the appellant sought for two reliefs firstly, copy of
the Agreement between the TSCCF and SHRISTI and secondly, clarity in replies
given by the Respondent 3. The Respondent 1 being the FAA in his order dated
07.02.2007 did not consider the second part of the relief at al. He simply
considerad the first part of the relief and passed the order stating that since the
TSCCF is a public authority having its own SPIO under the provision of RTl Act, the
required information should be supplied by i, if otherwise permissible. He also
directed the Respondent 3 being the SPIO to issue requisition form under the
provision of Rule 13{7) of the Tripura Right to Information Rules, 2008 (for short the
Rules). Keeping in view the facts stated above, we are constrained to observe
thot the decision of the Respondent | being the FAA was incomplete since he
did not consider the second part of the relief sought for by the appellant at all,
However, as regards the first part of the relief, we are of the view that the order
passed by the Respondent 1 was quite inconformity with the relevant provisions
of the Act and the Rules. We are constrgined to make observation that the
Respondent 1 being the FAA should be more careful in future in deciding the first
appeal. The second issue is decided accordingly.

18. Issue No.(iv): The Respondent 2 in his written representation dated 23.05.2009
raised so many points including challenging the authority of this Commission to
entertain the allegations of the appellant against his decision denying disclosure
of the information. According te him, since there was an FAA in the organization
of the TSCCF, the appellant should have challenged the matter before the
former instead of coming before this Commission. Without disputing the
contention of the Respondent 2. it is to be kept in mind that a dissatisfied
information seeker has the option either to lodge a complaint under section
18(1) of the Act before this Commission or to prefer a first appeal under section
19{1) of the Act before the FAA when he considers the rejection of his request for

information as unreasonabie. A duty is also cast upon the SPIO fo infimate the
|
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information seeker the name and other details of the FAA and the period by
which the first oppecl should be preferred. But, the Respondent 2 being the SPIC
Ao, falled to do so. In the present case, since there was a proceeding of second
4 0N, appeal already pending before this Commission. it was quite justified for this
=\ §iCommission to entertain the grievances of the appellant against the decision of
- ythe Respondent 2 being the SPIO considering it as a complaint under section
2 J1801) of the Acl. There is no scope for the Respondent 2 to be prejudiced by
/' such procedure adopted by this Commission,

1. As regards jusiification shown by the Respondent 2 in support of his
decision rof t¢ disclose the JVA and the MOU executed between the TSCCF
and SHRISTI are not at all found to be maintainable. In his decision dated
06.05.2009 as communicated to the appellant, it was stated that the Agreement
in issue was confidential according to the Article X of the Agreement and that
such disclosure was barred under sub section (1) of section 8 and section ¢ of the
Act. We have read the Article IX of the Agreement in issue wherein, we do not
find any iota of words freafing the Agreement itself to be confidential. The
Agreement does not contain anything of commercial confidence, frade secret
or infellectual property, the disclosure of which would harm the competitive
position of third party: So, there is no scope for the Respondent 2 to invoke the
provisions of section 8(1) or section 9 of the Act to exempt the Agreement and
the MOU in ssue from disclosure os argued by the Respondent 2.

20, It has already been discussed in paragraphs 12 and 13 above that the
documents namely, VA and MOU had already been laid in the house of the
Tripura Legisiative Assembly and thus, they were in the public domain.
Consequently, the said decuments being the records are covered by the
definifion of ‘information’ within the meaning of section 2(f] of the Act held in the
custody of the concemed public authority. So, the aforesaid information was
able 1o be published proactively by the concemned public authority. TSCCF is a
bedy suberdinate fo the Department of Cooperation, Government of Tripura
anrd thus a public authority. On demand by this Commission, the Respondent 2
ceing the SPIC in the TSCCF had already supplied photocopies of the aforesaid
documents to this Commission for examination, The TSCCF is the co-executant of
fhe documents ir issue. So, the Respondent 2 being the SPIO in the TSCCF is
debarred from taking a confrary plea at this stage that he is not in possession of
the documents in issue. The Respondent 2 being the SPIO of TSCCF is, therefore,
under obligation o provide certified copies of the JVA and the MOU in issue to
the appeliant free of charge since the information could not be provided by the
concerned SPIO within the statutory period as prescribed by section 7{1) of the
ACT.

21, Some procedural iregularities committed by the Respondent 2 in
disposing of the written reguest seeking information in issue have not escaoped
our notfice, which prompted us to make some ohbservations for his future
guidance. Firstly, the Respondent 2 did not use the format for intimation of such
denial to the oppellant as prescribed undﬁer the Ruies wherein, there s a
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Jprovision for intimating the name and other details of the FAA and the period by
which fthe information seeker should prefer the first appeal. Secondly, the
Respondent Z in his written representation submitted that he acted on the
aavice of a lawyer to dispose of the demand for disclosure of the infermation.
This practice is absolutely contrary to the provisions of the Act and the Rules. An
SPIO being a statutory authority shall act quasi — judicially following the principle
of notural justice and the relevant provisions of the Act and the Rules
independently according to his own judgment and wisdom without being
cictated by others, Because he himself only is accountable and responsitle for
nis act. He cannot shift his responsibility to the shoulder of anybody else for taking
any decision under the Act.

22, Issue MNo.(vi: Having regard to the facts discussed here in above, we hold
that the appellant is entitled to have further specific information as against items
-6 & 7 of his written request in issue from the Respondent 3 being the SPIO in the
office of the RCS, Government of Tripura and he is also entitled to have access
o the JWA and the MOU executed between the TSCCF and the SHRISTI on
02.04.2005 in the form of cerfified copy from the Respondent 2 being the SPIO in
TSCCF.

Decision:
A In fine, this second appeal is allowed on contest with the following orders:-

(i} The decision dated 06.05.2009 of the Respondent 2 being the SPIO in
T5CCF denying disclosure of the Joint Venture Agreement and the
MOCU executed between the TSCCF and the SHRISTI on 02.04.2005 is
hereby set aside. He is directed to provide the certified copies of the
above two documents as sought for under item — 4 of the written
reguest in issue to the appellant within a pericd of 15 days from the
dafe of passing of this judgment and order free of charge since the
SPIC could not provide the information to the appellant within the
statutery period as prescribed by the Act,

(i} The Respondent 3 being the SPIC in the office of the RCS, Government
of Tripura is directed to provide specific and unambiguous information
to the appellant as sought for under items — & & 7 of his written request
dated 15.10.2008 in the light of discussion made in paragraph - 14
above within a period of 15 days from the date of passing of this
judgment and order.

24. Let copy of this order be sent to the appellant and the Respondents.
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Sd/f- Sdf-
(D.K.Daschaudhuri) (B.K.Chakraborty)
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Appeal No- 02 of 2009-10 15725 - 29, Dated, 31.07.2009

Copy fo-

1.5 Badal Konfi Choudhury, §/O Manindra Kr. Choudhury, AK.Road, West
Joynagar, Agartala: West Tripura | Appellant ).

251 B.B. Das, Registrar of Cooperative Societies, Government of Tripura, Agartala
[First Appeliate Authority) — Respondent 1,

351 Santanu DebBarma, Chief Executive Officer, Tripura State Cooperative
Consumers’ Federation Ld., Sakuntala Road, Agartala [ State Public Information
Officer)- Bespondent 2,

4.5n Sant Kr. Deb Barma; Deputy Registrar of Cooperative Societies, Government
of Tripura, Agartala [State Public Information Officer in the office of the RCS,
Government of Tripura) — Respondent 3,

5. 5r Siddharth Kumar Choudhury, authorized representative of the TSCCE-
SHRISTI Infrastruciure Development Limited, Corporate Office - Ganga Jamuna
Bullding. 28/1 Shakespeare Sarani, Kolkata — 700017 - Third pudﬂEespondem.
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