TRIPURA INFORMATION
P. N. Complex: Gorkhabasti
Agartala - 799 004

Complaint No. TIC - 28 of 200%-10.

Smit Mira Sdha
W /O 5ri Sushil Ch. Saha
south Shibnagar (mear Lotus Club)
F.O.- Agartala College | West Tripurg
L PETRUOSSONORSINN 6. o 14111815 |81
Vs,

S R.P. Datta, Under Secretary to the Government of Tripura, GA[P&T)

Department, Agartala [State Public Infarmation Officer}............Opposite Party

In the matter of the complaint under section 18(1]
of the Right to Information Act, 2005.

PRESENT:

S B.K.Chakraborty
State Chief Information Commissionier

For the complaginant:  None,

For the Opposite Party: Sri B.P. Datta, Under secretary to the Govemment of
Tripura, GA[P&T) Department, Agartala (State Public
Infarmation Cfficer).

Date of receipt of the complaint: 15.10.2009

Liate of hegring: 11,11.2009

Date of pronouncing the judgment & order: 17.12.2009
JUDGMENT AND ORDER

I, Tnis complaint arose out of a written application dated nil of Smi. Mira Saha
(here In after referred to as the complainant) received by this Commission on
15.10.2009, It is alleged by the complainant that on 25.08.2009. she made a
written reques! to the Under Secrefary to the Govermnment of Tripura, GA[PAT)
Cepartment, Agortala and the State Public Infermation Officer (SPIO) seeking
certain items of information under the RTl Act, 2005 (for short the Act)

A



accoemponied by the requisite amount of application fee. In response, the SPIC
provided some information to the complainant, which according fo the latter
were incorrect, incomplete -and misleading. She further alleged that the
concerned SFIO did not provide ene itemn of information at all, The complainant,
therefore, approached this Commission by way of this complaint seeking
direction to have access fo the complete and correct information and also to
take penal action against the concerned SPIO under section 20(1) of the Act.
The complainant furnished copies of the relevant papers along with the written
complaint,

2 On perusal of the written complaint and its enclosures. | find adeguate
materials to take cognigence of a complaint under section 18(1) of the Act and
accordingly, it was registered.

3. In response to the summons, the Opposite Party (QP) 5ri R.P.'Datta, Under
secretary to the Government of Tripura, GA(P&T) Department, Agartala and the
SPIO appeared and submitted a written representation. The complainant Smt.
Mira Saha however, remained absent without any step despite summaons issued
to herin time.

4, Heard oral submission made by the OP. Also perused the written
complaint of the complainant aleng with its enciosures, the written
representation dated 10.11.2009 of the QP, the report submitted by the Director
for Weifare of 5Cs & CBCs, Government of Tripura vide his letter No.F. 2(115)-8C &
UBC/06(P) dated 03.12.2009 and the written rejoinder dated 14.12.2009 of the
complainant,

5. The complainant vide her written request dated 25.08.2009 submitted to
the OF being the SPIO had sought for the following items of information:-

"(i) Had Sri Sushil Chandra Scha, TCS Gr II been found eligible by the Departmental
Promotion Committee for promotion to TCS Gr.I (Selection Grade)? '

(a) If no, reason thereof,

(b) If yes, the reason for not promoting him to the Selection Grade.

(i) whether 100 point roster was followed, If not reason thereof.

(iii) Authenticated copy of the report of the Departmental Promotion Committee may be
provided,

(iv} Authenticated copy of the inspection report of the 100 point roster in Annexture-1 in
Ferm MNo.2 under rule 9(1) of the Tripura Scheduled Castes and Scheduled Tribes
Reservation Rules, 1992 supplied by the ST and SC Welfare Departments to the
Departmental Promation Committee may please be supplied with.”

é. In response; the concerned SPIC vide his letter No.F.23(5)-GA[P&T)/08
dated 16.09.2009 furnished the following information to the complainant:-

"(i) the name of Shri Sushil Ch. Saha, TCS 6r-IT was under the zone of consideration for
promation to TCS Er-I but Departmental Promotion Committee did not recommend his name
for promotion. |



(i) 100 point roster was followed by the DPC for promotion, a

: : ! ;L
(iii) Authenticated copy of the report of the DPC may not be supplied with due to imp8sgaf st
N2

banning erder of the Hon'ble Guwahati High Court,
(iv) Authenticated copy of the inspection report of the 100 point rester may be supp
with you at a cast of Rs, 6/- (Rupees six) only @ Rs. 2/- per page.”

7. The complainant in her complaint submitted fo this Commission has
agitated as follows:-

(] That the information supplied against item -1 s incomplete and
mislecding for the reason that the reason for not recommending
promation of 5 Sushil Chandra Soha as sought under item -1 (b) of her
written reguest has been withheld,

(i) That the information supplied by the SPIO against item -2 is incomeet,
Incomplete and misleading giving some reasons recorded therein,

liii) That the SPIO denied to supply the information against item - 3 on the
plea that the Hon'ble Gauhati High Court has imposed ban on the
disclosure of the information. But, no copy of such order of the Hon'ble
High Court hos been provided. In fact, there was no such order to
attract exemption clause (b) of sub-section (1) of section 8 of the Act.

liv]  Tnat the SPIO should be pendlized under section 20{1) of the Act for
furnishing  incorrect, incomplete  and misleading information
rmalafidety,

g. The complainant vide ifem -1 of her written request in issue wanted to
know whether 5ri Sushil Chandra Saha, TCS Grll waos found eligible by the
Departmental Premotion Committee (DPC) for promotion to TCS Gr-l (Selection
Grade). If no, reascn thereof. If yes, the reason for not promoting him to the
selection grade. In reply, the OP being the SPIO vide his letter dated 16.09.2009
had informed the complainant that the name of Sri Sushil Chandra Saha, TCS Gr-
I'was under the zone of consideration for promotion te TCS Gr-l, but the DPC did
not recommend his name for promotion. He however, did not mention the
reason for such non — recommendation by the DPC. In his written representation
dated 10,11.2009, the OP has submitted that the reason for not recommending
the name of Sri Sushil Chandra Saha for promotion could not be communicated
‘o ihe complainent os the DPC did not record the same in its minutes. This fact
that the DPC did not record any reason for not recommending the name of Sri
Sushil Chandra Saha for promotion is now required to be communicated o the
complainant by the ©P | being the SPIO,

B The complainant under item — 2 of her written request in issue wanted to
know whether 100 point roster was followed and if not, the reasons thereof. In
reply. the OF being the SPIO vide his lefter dated 16.09.2009 addressed to the
complainant had infermed that 100 point roster was followed by the DPC for
promotion. The complainant has agitated in her complaint preferred before this
Commission that 100 point roster was not followed and, therefore, the
information supplied by the SPIO against item — 2 is incorrect and misleading. In
order to rescive this dispute and to arive at a correct decision, this Commission
felt It necessary to call for written -::!cmﬁf:c_fﬁcn in this regard from the Director for
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(11) 100 point rester was followed by the DPC for promotion.
(i) Authenticated copy of the report of the DPC may not be supplied with due to imp
benning order of the Hor'ble Guwahati High Court,
(iv) Authenticated copy of the inspection report of the 100 point roster may be supplied..

with you at a cost of Rs. 6/- (Rupees six) only @ Rs. 2/- per page.”

7. The complainant in her complaint submiited to this Commission has
agitated as follows:-

f] That the information supplied against itlem -1 is incomplete and
misleading for the reason that the reason for not recommending
promotion of Sri Sushil Chandra Saha as sought under item -1 (b) of her
written request has been withhald.

(i) That the information supplied by the SPIO against item -2 is incorrect,
incaomplete and misleading giving some reasons recorded therein.

(iii) That the SPIC denied to supply the information against item - 3 on the
plea that the Hon'ble Gauhati High Court has imposed ban on the
disclosure of the information. But, no copy of such order of the Hon'ble
High Court has been provided. In fact, there was no such order 1o
attract exemption clause (b) of sub-section 1) of section 8 of the Act,

(iv]  That the SPIC should be penalized under section 20(1) of the Act for
furnishing incorect, incomplete and misleading information
malafidely.

B. The complainant vide item -1 of her written request in issue wanted to
know whether S Sushil Chandra Saha, TCS Grll was found eligible by the
Cepartmental Promation Committee [BPC) for promotion to TCS Gr-l (Selection
Grade]. If no, reasen thereof. If yes, the reason for not promoting him to the
selection grade. In reply, the OP being the SPIO vide his letter dated 14.09.2009
had informed the complainant that the name of $ri Sushil Chandra Sahg, TC5 Gr-
I'was under the zone of consideration for promotion to TCS Gril, but the DPC did
not recommend his name for promotion. He however, did not mention the
reason for such non - recommendation by the DPC. In his written representation
dated 10.11.2009, the OP has submitted that the reason for not recommending
the neme of 5r Sushil Chandra Saha for promaotion could not be communicated
‘e the complainant as the DPC did not record the same in its minutes. This fact
that the DPC did not record any reason for not recommending the name of Sri
sushil Chaondra Saha for prometion is now required to be communicated to the
complginant by the GP 1 being the SPIC,

2 The complainant under item - 2 of her writien reguest in issue wanted to
know wnether 100 point roster was followed and if not, the reasons thereof. In
reply, the OF being the SPIO vide his letter dated 16.09.2009 addressed to the
complainant had informed that 100 peint roster was followed by the DPC for
promotion. The complainant has agitated in her complaint preferred before this
Commission that 100 point roster waos not  foliowed and, therefore, the
nformation supplied by the SPIO against item — 2 is incorreet and misleading. In
arder 10 resclve this dispute and to arrive at a corect decision, this Commission
felt it necessary to call for written clc_'}rificq]ﬁan in this regard from the Director for

:



%Ifare of 3Cs & OBCs, Government of Tripura and he was directed accordingly.

he report of the Direcior for"Welfare of SCs & OBCs, Government of Tripura
submitted to this Commission vide his letter No.F.2{115}-5C & COBC/04(P) dated
03.12.2009 is re-produced below:-

"To

The Secretary,

Tripura Information Commission,
P.M. Complex, Gurkhabasti,
Agartala.

Subject :_Complaint No TIC-28 of 1009-10

Ref. Order dated 11-11-09 and dated 28/11/09 of the Tripura
Infarmation Commission

e,

Kindly refer to the orders of the State Information Commission communicated vide
your No.1224-226 dated 1111.09 and MNo.1283-285 dated 25.11.09 on the above noted
subject, I am to inform you that the Opposite Officer(OP) 5ri R. P. Datta, Under-
Secretary to the Government of Tripura, G.A(P&T) Department and the State Public
Information Officer (SPIO) has supplied the required papers vide his letter No.F.23(10)-
GA(P&T)/2009 dated 25" November,2009 and I have gone through the relevant papers and
the provision of law which are quoted as under -

L Reservation for Scheduled Castes and Scheduled Tribes in any vacancy or
vacancies in services or posts under the State fo be filled up by promotion( Section 4

(2) of the Tripura Scheduled Castes and Scheduled Tribes Reservation Act, 1991)

Sub Section (b) of Section 4(2) i3 as under ;-

"The candidates belonging to the Scheduled Castes and the Scheduled Tribes who
qualify for selection on merit shall be included in the general list and not against reserved
quota”,

IE Recruitment by promotion.( Rule-9 of the Tripura Scheduled Castes and
Scheduled Tribes Reservation Rules, 1992)

Para-1 of Sub-Rule-2 of Bule-9 is as under -

1) The Selection Committee/Selection Board/Deparimental Promotion
Committee will consider the suitability of the candidates, the details of whom are
furnished by the appointing autherity and recommend a combined list of all
categories of candidates found suitable for promation in order of their merit which
shall be the determining factor about the infer seniority of the candidates after
pramation.

[Provided that a Scheduled Caste or Scheduled Tribe candidate who
occupies on ymerit or seniority or seniority-cum-fitness etc. an unreserved point
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of the 100 -point roster in the combined list, shall not be shown aguiri_s'j"_-':-_imyl_,_ s

reserved point.) A g

¥
[Provided further that at the time of recommending candidates 'F}'.TF'“_F

promotion fo any pest, the names against unreserved [vacant posts] shall first

be recommended in order of their merit or seniority or seniority-cum-fitness

etc., as the case may be, and then the names against reserved [vacant posts]

shall be recommended. ]

IIT. The Government of India, Ministry of Personnel, Public Grievances and Persions,
Department of Personnel and Training New Delhi vide their Office Memorandum
No.F.36028/17/2001-Estt(Res) dated July, 11,2002 (copy enclosed) has clarified the
position regarding adjustment of SC/ST candidate prometed on their own merit in the
reservation roster. The clarification given by the DOPT is given as under :

1) The SC/ST candidates appointed by promotion on their own merit and not
owing to reservation or relaxation of gqualifications will not be adjusted
against the reserved points of the reservation roster. They will be adjusted
against unreserved points.

it} If an unreserved vacancy arises in a cadre and there is any SC/5T candidate
within the normal zone of censideration in the feeder grade, such SC/5T
candidate can not be denied promotion on the plea that the post is not
reserved. Such a candidate will be considered for promotion along with other
candidates treating him as if he belongs to general cafegory. In case he is
selected, he will be appointed to the post and will be adjusted against the
unreserved point,

iii) SC/ST candidates appointed on their own merit (by direct recruitment or
promotion) and adjusted against unreserved points will retain their status of
SC/ST and will be eligible to get benefit of reservation in future/further
promotions | if eny.

iv) 50% limit on reservation will be computed by excluding such reserved

category candidates who are appointed/promoted on their own merit.

I't appears from the DPC agenda that there were 24 vacant postsin TCS Gr.-I break
up of which was ST-8 SC-4 UR-12, It also appears that there were 44 eligible officers in
the normal zdne of consideration .for promotion to the post of TCS 6r.I and completed 12
yedars service In T€S Gr.I1.

On serutiny of records, it appears that the DPC recommended 12 officers in order
of merit , seniority er seniority-cum-fitness etc, from S|. Nol to 13 against unreserved
posts excluding one officer namely Shri Bishnu Charan Debbarma who did not qualify for
promotion against UR past though his seniority pesition was 11, Shri Bishnu Charan
Debbartna was recommended against ST quota due te his lower standard in merit.
Candidates who qualify as per general standard and come within the normal zone of
consideration without relaxation is entitled to get the promotion against unreserved vacant
posts, Thereafter SC/ST candidates are considered ugqinff respective reserved vacant
pasts. il



In view of the above, my opinion is that the recommendation made by the DPC for
omotion of 12 officers in order of merit, seniority or seniority-cum-fitness efc. against
unreserved vacant posts and thereafter recommendation for promotion of 4 SC officers
and & ST officers against respective reserved posts is in order and according to the
provision centained in the Reservation Act and Rules and also in conformity with the general
decision of the Government of India.

This may kindly be brought to the notice of the State Information Commission

Encla: As above. Yours faithfully,
5d/-
Director for Welfare
of S5Cs & OBCs
Government of Tripura,”

10. it is now clearly established from the report of the Director for Welfare of
SCs & OBCs, Government of Tripura that the recommendations made by the
DPC for promaticn of 24 TCS Gr-ll officers to the post of TCS Gr-l {Selection
grade], based on which 20 officers were appointed by the GA(PAT)
Department, Government of Tripura vide ncfification No.F.2(18}-GA(P&T)/05
dated 07.10.2009 keeping the cases of 4 officers in sealed covers for different
reqasons are in order according to the provisions contained in the Reservation Act
and the Rules and also in conformity with the general decisions of the
Government of India. This apart, the SPIO is not the competent authority either to
finalize the 100 paint roster or to decide its compliance. The ST & SC Welfare
Departments, Government of Tripura had verified and certified the 100 point
roster which was gccepted by the DPC and bosed on that, the DPC had
recommended the cases of 24 officers for promotion. The SPIO is not the author
of these documenis/records. He was under the obligation to disclose the
information based on the above documents/records available in his custody,
which he has done. Therefore; the information furnished by the SPIO against item
-2 that 100 point rester was followed by the DPC for promotion is found to be
corect and adequate. The complainant is; therefore, not entitled to any further
information in this regard.

e Vide item Ne-3 of her written request in issue, the complainant had asked
for an authenticated copy of the report of the DPC. In reply, the SPIO vide his
letter dated 16.09.2009 had informed the complainant that the authenticated
copy of the report of the DPC cannot be supplied as the Hon'ble Gauhati High
Court has imposed ban order on its disclosure, In support of his decision, the SPIO
has submitted a copy of the High Court order dated 20.08.2007 along with his
writien representation dated 10.11,2009. Section 8{1)(b) of the Act provides that
the SPIO shall have no obligation to disclose an infarmation, which has been
expressly forbidden to be published by any court of law or tibunal or the
disclosure of which may constitute conternpt of Court. On perusal of the order
daoted 20.08.2007 of the Gauhati High Court passed in W.P. (C) 40 of 2007, it
appears that the High Court has neither imposed any ban nor has forbidden
disclosure of the DPC minutes recommending promaotion of 24 TCS Gr-ll officers
to the post of TCE Gr-l {Selection grade) and appointed 20 officers by the GA

b

-

e,
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(P&T} Department, Government of Tnpura vide notification No.F. 2 HB]—-E@;_-;—%;,I

L

(P&1)/05 dated 07.08.2009 -leaving the cases of 4 officers in sealed covers for
different reasons. It is thus, very much clear that the DPC minutes in issue is not—"t—

exempted under section 8(1) (b) of the Act. This apart, the DPC is constituted to
consider and recommend promotion of the officials, which is done only in public
interest. Therefore, the DPC minutes is a public document and should not be
treated as confidential. The OF | being the SPIO is, therefore, under obligation to
supply the certified copy of the said DPC minutes o the complainant.

2. The demand of the complainant that the SPIO should be penalized under
section 20[1) of the Act for furnishing incorrect, incomplete and misleading
information maolafidely has been examined with reference to the avaiable
records and the facts and the circumstances of the case. The written request
dated 2508.2009 of the complainant was responded to by the concerned SPIO
vide his lefler dated 16.09.2009, which was within the fime limit specified in
secfion 7(1) of the Act. In regard to item -1, the OP being the SPIO has submitted
In his written representation that the reason for not recommending the name of
5 Sushil Chandra Soha for promotion could not be communicated to the
complainant as the DPC did not record the same in its minutes. The OP cannot
oe held responsitle for non-disclasure of any information which does not exist,
Trerefore, the information provided by the SPIO cgainst item -1 is neither
incarrect nor misleading for the reason that the SPIO s not expected to create
any information for disclosure. from the report of the Director for Welfare of SCs &
OBCs, Government of Tripura, it has now been clearly established that the SPIO
has furnished correct and adequate information fo the complainant against
tern -2. In regard to the information against item -3, the SPIO has submitted both
orally and in writing that he wos under the impression according to his
understanding that the Hon'ble Gauhati High Court vide its order dated
20.08.2007 passed in W.P.[C] 40 of 2007 had imposed ban in disclosure of the
DPFC minutes and, therefore, denied to supply the authenticated copy of the
report of the DPC to the complaginant. He also expressed that he is not against
disclosure of the information to the citizens and supply of the copy of the report
of the DFC to the complainant was riot denied with any malafide intention. He
further submitted that he is now ready to supply the authenticated copy of fhe
SPL minutes in issue to the complainant subject io direction of the Commission.
In view of these facts, the claim of the complainant that the SPIO furnished
incorect, incomplete and misleading information with malafide intention does
not stand. | am, therefore, of the opinion that this i not a fit case for penalty to
oe imposed under section 2001) of the Act.

13, In fine. the complaint stands disposed of with the order that within a
pefod of 15 days from the date of passing of this judgment and order, the OP
being the SPIO shall furmish the factual position against item -1 and the certified
copy of the DPC minutes in issue against item - 3 to the complainant free of
charge in pusucnce of the discussions madea at paragraphs — 8 and 11 above
and shall send a compliance report to this Commission forthwith.



Let copy of this judgment and order be sent to the complainant and the
QP. Alsc send a copy of this judgment and order to the Principal Secretary to the

Government of Tripura, GA (P&T] Department being the head of the Public
Authority.,

15, Fronounced,

sSd/-
(B.K.Chakraborty)
State Chief Information Commissicner

|
Authenticated

I
&‘-" 15 | ¢ Lp
(5.C.Sahal S
Secretary
Tripura Information Commission

Tripura Information Commission
P. N, Complex: Gorkhabasti : Agartala

Complaint No. TIC- 28 of 2009-10 E by S —57 Dated, 17.12.2009

Copy tol-

1. smt. Mira Saha, W/O Sri Sushil Ch, Saha, South Shibnagar (near Lotus Club),
P.O.- Agartala College | West Tripura (Complainant).
7 2 R.P. Darta, Under Secretary to the Government of Tripura, GA(P&T)
Department, Agartala (State Public Information Officer) - OP,
3. The Principol Secretary fo the Government of Tripura, GA(P&T)
Department, Agartala [Head of the Public Authority). T
hllI
&l
(5.C.stha)
Ssecretary
Tripurg Information Commission




